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1. Introduction to the proposals

In this document we set out proposals for the following:
a) an advisory service
b) possible additional dispute resolution options

¢) an infamation gathering mechanism.

In doing so, we are responding to the Government’s ex tion to &
establish a stand-alone service directed at the nee?% wners affec
r

matters discussed in the Report of the Overvz% oup on the Weath

of Buildings, September 2002. We hav concentrat% esign of
such a service and have not includ posals, ex ' rief section
of our report®, a consideration %%lhat migh o :: ithin the court
system, or be annexed to @% :

The additional Iutlon opt| 0 e have considered, all of
which coul @ a prelimina «. ent process, are as follows:

edlat|on @ iator provided by the stand-aone dispute
on service;
@(anul r%on with such a mediator;
comp @9 cation before an adjudicator provided by the service.

SI dered two possible models for adjudication.

@%k a process modeled on the investigations meeting process used in the

Employment Relations Authority;
b) amodified adversarial system.

! Section 13, Establishing a Weathertightness Advisory, Assessment and Dispute Resolution Service.



Our proposals are based on applicants entering the system at the outset of the
process. Thereis no reason why provision should not be made for parties already
in the court system to transfer, or be transferred, to any dispute resolution system
that may be established.

We provide for information gathering within the dispute re@ process. 3
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2. Proposed advisory service

Any advisory service designed to meet the public reed for information in
relation to the weathertightness of buildings could have a general and a specific

role.

a) theway in which this can occur; %%
b) what happens when it does o @
c) the steps that can be tak§ @gﬁy the prol<l ;

d) thelikely costs of such

€) the partieswho responsibl ei@ the leakage and the resultant

damage; an

f) the way%l recova%@mught from those parties.

Th ation coul ded in a number of different ways:
% publici &\%% a

b) th 1om of pamphlets or booklets containing the information;

C ction of videos containing the information.

he'work done by the Homeowner Protection Office in British Columbiais a
@ useful guide to the type of information and publications that could be provided

by the service.

The service's specific role could be twofold:



a) To help individual homeowners understand the general information contained
in the service's publications and, in particular, to make an informed choice
between the various methods of dispute resolution available to obtain
compensation for damage caused by |eakage through the external wall
cladding systems of their homes,

resolution service that the Government might cr

e about
options under that service and what they need{t% e advant‘e i
Because the work of the service may, p itisgiv nd of the

two specific roles identified above, 1 express
causes, consequences and way, %\/i ng prob

imperative that the servi from an%

b) To advise individual homeowners who choose to use a@;—done disp
h




3. Proposed entry criteriafor the dispute resolution service

We recommend that the application meet the following criteriafor entry to the

service.

a) The affected building must be a dwelling that has suffered damage as a
consequence of leakage through the external wall cladding systems, not

caused only by any action or inaction of the owner.?

b) Claims may only be made by the owner of the aff

¢) The estimated cost of rectification must be gr 7,500 (i
Disputes Tribunal limit) %
d) The claim must comply with curr tory fimitatio

Act 1991 10-

year long-stop provision ' . &
€) The applicant must h genuine hut cessful attempt to resolve
the dispute with ties.

2 For the purpose of this report leaky buildings syndrome is defined as leakage through the external wall
cladding systems causing damage to interior amenities and compromising structural integrity. A more
complete definition would refer to the complete wall system, including the cladding system and all
penetrations, eg doors, windows and balconies, and all materials from the exterior to the interior, eg
exterior wall materials, jointing compounds, flashings, building wraps and framing.



4. Proposed dispute resolution service

The key elements of the proposed dispute resolution service are outlined in

Figure 1. The details are as follows:

4.1 0800 help line and website

The 0800 help line and website are a point o@:maﬂ, w
homeowners can obtain information about % the /sgpvic
undertake an initial screening and request c@n registr%g%%

a) Screening :é:

t that the claim

Screening is an “on the % e value’
meets the service cri%& eclam s toymest the criteria, the
heJcl

name and addr amant

form sent . e clam

ion for

time fr r"applicants to return the form.

i@rdw and a registration

the criteria, advice will be

given avenu% ing the clam. People whose
c% gina wi t@ eyjistration forms
iStrat

i% gration of the application, if the claim complies at “face
alue” with the criteria for entry into the service and the

the case the applicant will be advised of the fact and given a

@ registration form contains al the required information. If this is

unique registration number and a more detailed application form
to complete and return;

i)  liaison with the applicant if the registration form does not contain
al the required information, with a view to obtaining that

information if it is available



lii) rejection of the registration in those cases where information
provided does not comply with the criteria for entry into the
service, in which case the applicant will be referred to the
advisory service. The applicant will aso be sent a copy of the
more detailled application form for their information, or for

completion if they want to persist with their application.
d) Case manager appointed % &
A case manager will be appointed t% icati @)
registered. The case manager will beresponghble for the pr(%gf the
application through the servic Ql.a the poi @gﬂt&t for al
parties throughout the pro @
Application form & &

The application form owledges-the gfration of the application and
' mation abo A e, including a statement of the
t of the | g problem, names of the suggested
plved, wh@dom so far to fix the problem and cost

< % ?\é% A
% Th er acknowledges the application and arranges an interview
@ ion by the assessor with the applicant.
%& An independent assessor is appointed. The assessor is a recognised expert

4.2

in the field of building construction with particular expertise in the area of

the weathertightness of buildings. Specific training of assessors is

recommended as a prerequisite of their appointment.

The application form completed by the claimant, is passed to the assessor
for interview and inspection. The assessor then makes an assessment.



4.4

&

The objective of the interview, site inspection and assessment is to
determine if the applicant has a bona fide case in terms of the criteria of
the dispute resolution service. This involves meeting with the applicant
and vidsting the building involved. The outcome is an

Interview/Inspection Record

assessment has been completed, with a view

Evaluation % &
Evauation by a regiona unit of all reg@icaﬂons w@h
ent r t e the
application complies with the cri

griayor entry ice and all

the required informatiol % Provided §

b) ensuring thereis c %gof treatme @g lications by the case
managers. % §§

In the applicai ejected a this stage, the applicant

will b@% to the %’c@ww

aluation ared in the service' s regional office, records the
ecision %ap cation. Before the application proceeds further, the

region!l will need to confirm the remedia work proposal is
% and falls within the criteria set for the service.

a) reviewing the application form

@Xi%applicant and other parties

If the application complies with the criteria for entry into the dispute
resolution service and the service is set up with more than one dispute
resolution option offered, the applicant is required to choose which option
he or she wishes to follow. (Provision could be made for subsequent

transfer between options if appropriate.)
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4.6

If the application does not comply with the criteria for entry into the

dispute resolution service, the applicant is advised to seek redress at the

Disputes Tribunal (if the estimate of the remedial work and/or reparation

is less than $7,500) or referred to the advisory service.

Voluntary mediation

If the applicant elects the voluntary mediation opti sub%quent steps

will be as follows

a)

b)

Natification of the application t % identif ed

applicant as responsible o ot ly responsib the
applicant’s view, for t --:» which h and

invitation to those pa %ammpate lation. The
notification an |II be [ case manager and
will be ac % the ap orm assessment report

and eval uat
F{% or the .-- 5 o take all practicable steps to

the parti ot respond to the invitation, or who
o0 not wish to mediate, to change ther

ialy |nd|%
%mmd m@ e
Q In the all the invited parties agree to mediate or that the

®@

ho have responded positively agree to mediate,

» standing the absence of other parties, the matter will
oceed to mediation as described in f)-m) below.

In the event that none or insufficient of the invited parties agree to
mediate, the application will be transferred to the compulsory
adjudication option or, if it is not included in the dispute
resolution service, the applicant will be referred to the advisory
service.

In the event that one of the invited parties wishes to involve other
parties not already named by the applicant, the process described
ina) to c¢) should be repeated.
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f)

o)

h)

i)

A preliminary meeting of the participants in the mediation with an

independent mediator, so the mediator can:

i) explain the mediation process to the parties and answer any
guestions they may have about it;

i) identify any further information that may be required by any of
the parties and any further steps that should be taken to enable

the parties to mediate successfully;
i) fix the timetable, up to and includin% ion; &
e

iv) help the parties to complete an&{%}1 reement to
The case manager will attend the prelimpnary meeting.

The independent a

S carried out t ent will
attend the preI|m|n v sz and b @ 0 advise the
mediator about ‘ rmatlon % uired.

The prOV| iod for and sharing the further
information fled as ngeds e preliminary meeting.

A ined a t meeting, the assessor will

to confir emedlal work proposal is reasonable and falls

further r& remedia work required.
% ore the m f proceeds, the regional office will need

withi n t ia set for the service.
|on itself. Consideration could be given to a provision
e applicant does not have legal advice or if the mediator so

ts, the independent assessor who carried out the assessment

WI|| attend the mediation and be available to answer questions or
assist.

If the matter settles as a result of the mediation, the parties to the
mediation will complete and sign a Settlement Agreement.

If the matter does not settle, the application will be referred to the
compulsory adjudication option or, if it is not included in the
dispute resolution service, the applicant will be referred to the
advisory service.
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4.7

Compulsory mediation
If the applicant chooses the compulsory mediation option the subsequent

steps will be as follows:

a) Notification to al parties identified by the applicant as

responsible, or potentially responsible in t licant’s view
the damage which has occurred, of:
i) the registration of the applicati

ii) the date, time and place of/t\k:e prelthdinary meeting s of

b) below.

b) A preliminary meeti %HUCI pan iation with an
independent m e medi %
i) explain on proc Q t arties and answer any

guestions may hav
)% any furth that may be required by any of

ties and steps that should be taken to enable

successfully
. up to and including the mediation;
ies to complete and sign an Agreement to Mediate.

T manager will attend the preliminary meeting.

N dependent assessor who carried out the assessment will

aitend the preliminary meeting and be available to advise the

@ mediator about any further information that may be needed.

d The provision of a period for gathering and sharing the further
information identified as needed at the preliminary meeting.

€) As determined at the preliminary meeting the assessor will
provide a further report on the remedia work required.

f) Before the mediation itself proceeds the regional office will need
to confirm that the remedial work proposal is reasonable and falls

within the criteria set for the service.
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4.8

4.9

0 The mediation itself.

h) If the matter settles as a result of the mediation, the parties to the
mediation will complete and sign a Settlement Agreement.

i) If the matter does not settle, the application will be referred to the
compulsory adjudication option or, if it is not included in the

dispute resolution service, the applicant will be referred to the

advisory service. @ E

Compulsory adjudication
If the applicant chooses the compadj ication option nltlal

steps could be the same, which Q-’t the Gova®l ntroduces.
But the steps after the prell g woul x‘

Preliminary steps in comp &udlcatlon

The stepsup to and i ing the p@ eeting could be as follows:

a) cation fofpa ﬁ ¢ assessment report would constitute
% clam by t

nt, if the applicant did not lodge his or her

own clar@ .
Q All po arties in respect of whom, on the basis of the

on form and the assessnment report (or the alternative

@D served (and so joi ned) straight-off.
% All those parties would be required:

(i) torespond within a specified period of service, say 35 days,
by filing and serving on the applicant, and all parties served
by the applicant, and also on any additional parties sought
to be joined, a smplified response form which:

responds to the applicant’s claim

14



f)

makes any cross-claims against other parties named by
the clamant — and any claims against additional parties
not named by the applicant
has attached to it al documents on which that party
relies.
(i)  to attend the preliminary meeting referred to in €) below.
All parties served with cross-claims or ona party clai
should be required to respond to th %ecmed
say 28 days, of being served with @ form.
There should be a preliminarys meeting of al artl the
adjudicator within a spegi , Say 84 the issue to
the applicant for ies of hi @ lication form
and the 9@ and a@ ng parties of the
procedurm

At th meetln Qcator would:
(i |th al -o dest
more -1;»- about any party’s clam or cross-

y (in terms of g) below).
(| ) the adjudication session;
0| nt a single expert, who may be the assessor, to report

x to h|m or her and to the parties or give directions as to the

number of experts that may be called by the parties,

(iv) direct early meetings between the parties’ experts to resolve
technical issues.

The following rules would apply to discovery:

(i) every party should serve any documents on which it relies

on the other parties at the same time as its clam or

response;

(i) every party should be required to:
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serve copies of any document in its possession, power
or control which is helpful to a party against whom it
has a claim or who has a clam against it at the same
time as it serves the documents it intends to rely on
make an affidavit that it has examined the documents
in its possession, power or control and there are no
other documents in its po power or congral
which are helpful to any ot &
(ili) parties would not be enti %er dis
another party unless t couI isfy the adjud that

those documents e% helpful to@
for compulsory

4.10 Modified Employmen&‘s Authori

adjudication

If the adopted _comp y adjudi n is a modification of the
2 ions Aut the procedure after the

Employ
prell Ing COU| at set out in paragraphs 4-6 of the
“ Steps tok 2 proceedl ngs’ document. That is.
The adj ~'..\~ on would commence with a general outline
given b judicator of the procedure to be followed in the

case, including the order in which witnesses are to

tde information. A forma opening would not be required
rom parties. Information would usualy be provided to or
obtained by the adjudicator in the form of sworn or affirmed
evidence. Depending on any directions previoudy given, a
witness could read a prepared statement or give oral evidence.
This evidence could be added to at the request of the party or
party’s representative. Following this, or at any time, the
adjudicator could question the witness. Questioning of witnesses
by the parties could adso be permitted. The parties or their

representatives could propose further inquiries for the adjudicator
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to make in relation to the evidence, or anything else of relevance
to the investigation. The adjudicator would consider any such
proposals and make such inquiries as thought necessary.

b) At the close of an adjudication session parties or their
representatives could sum-up by making points about the
information gathered by the adjudicator and, in doing so, might

refer to any applicable legal principles. A on of any case 2

should be given where a copy of iS no
provided. %

C) The determination of the adjud uld be in w}lo be
issued either in a reserved> deciSion t O ora

decison given at '

adjudlcator wo ~ \\\ fsions as soon as
possible af mg but w within six weeks of

compl eti on investi g

4.11 Modi ' &arlal pro pulsory adjudication
ication model is a modified adversaria

ed compu%
ss;the proca@ he preliminary meeting would be as follows:
@ Evidenc Ief at the adjudication session would be in writing
e&hged before the session and confirmed as true and correct at
e-hearing

\% i pplementary ora evidence in chief would be permitted,
x together with oral crossexamination and re-examination.

%& C) Each party would be allocated a fixed time for the presentation of

all aspects of its case — supplementary evidence in chief, cross-
examination and re-examination — to be allocated between the
different aspects at that party’s election.

d Submissions would be in writing, with limited time for ora

argument, limited to a summary of the key points in the

17



4.12

submissions and to answering questions from the adjudicator or,
possibly, even just to answering questions.

e The adjudicator’s decision should be capable of being challenged
only on grounds similar to those on which arbitrator’s awards
may be challenged.

f) The adjudicator’s decision should be able to be enforced in the

same way as an arbitrator’s award can be

Ability of parties to compulsory adj %ocess t to

mediate

Provision could be made, in wh| pulsory a@on model is
adopted, for the parties to |ate eit the voluntary
mediation option prov serwce e mediator.
suggest, however, % be don ntext of a date having
been fixed for the f%m r

4.13 Right of & om adj determination
Whic Mpulso @mn model is adopted, consideration will
e given t ights. The principa options are:
@ apped ion of law only;

&
@%

) W estions of fact and law in which the appellant is

to persuade the appellant court that the lower court or the
x punal was in error;

@ appeal by way of afresh hearing of the whole matter.

Given that an equivalent case conducted in the District Court would be
appeal able on the second basis, we suggest that that form of appeal be
adopted for appeals from the determinations of adjudication and that the
right of appeal should be to the High Court.

18



4.14 Protocols and forms
Once the form of the dispute resolution service is finalised, protocols and
forms will need to be drawn up for those using the service. Some work
has been done on this already and is attached in the appendices to this
document.
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website

Consumer (residential building owner) registers their claim via0800 or

l

l

L s . . . “Unsuccessful” registrations advised that their
Service “screens” claims and accepts/rejects at a fairly high le vel — only . problem would not appear to involve leaky building
obvious instances of non leaky building syndrome rejected syndrome, advised of other avenues [but also told may

apply if they so wish]

“Accepted” log-ons sent registration form and invitation, supported by
explanatory material, to file application.

l

Registration form assessed by dispute resolution service, unique
identifier assigned, case manager appointed, application form se nt

!

Application form lodged

I

will include:

«interview of applicant and inspection of building
«if entry criteria confirmed, assessment of:

- probable causes and relevant parties

- estimate of costs of repair

- extent of problem
« confirmation of satisfaction of entry criteria

Each application will be assessed by an independent assessor with oversight by a “panel”. Assessment

Unsuccesssful applicants
referred to Disputes Tribunal or
advisory service, depending
whether estimated cost of
repairs is <$7,500 or >$7,500

!

Outcome of assessment advised to applicant and other parties. hvitation to mediate. Notification that if all
parties do not agree the matter will go to arbitration

Mediation

Adjudication

Design choices |

Design choices

l

|

}

|

Voluntary Mediation:
Consumer may elect, at
any time during private
mediation to initiate
compulsory mediation
or “adjudication”

| Compulsory Mediation |

Modified adversarial process

|

Investigation process
similar to ERA

Initiated by service of applicant's
“statement of position” including all
relevant documents

Initiated by statements of
problem and statements of

v

reply
v

All “parties” notified of lodging of case,
advised of powers of adjudicator, right
of representation etc, and requirement
to file within specified period a
“statement of position” including all
relevant documents

}

Adjudicator considers all statements

and initiates preliminary

conference/hearing to:

« identify issues

« settle procedure for investigation
meeting

« settle steps (information provisions
etc) to be undertaken before
investigation meeting

“Statement of position” by additional
parties joined at previous stage

« timetabling

A 4

Preliminary meeting. Adjudicator deals
with information request issues,
schedules “hearings,” appoints experts
and directs meetings to resolve
technical issues

| Adjudication takes place

'

| Determination issued

v

'

Hearing

Y

| | Full “appeal” rights to court

Determination issued

v

Determination enforceable in similar
manner to Arbitrators Award. Rights of
challenge similar to those of Arbitrators
Award.

Figure 4.1: Proposed dispute resolution service options
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5. An information gathering mechanism

The information contained in the application form and in the preliminary
assessment report, recording the details of the building in question, could be
used as the source of the information sought by the Government.

It would be necessary to assure the public, and to ensure i , that informati
in these documents identifying the property and the p@ s conf ida&
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6. Confidentiality and related factors

Confidentiality is an essential feature of mediation and must be maintained in
the design of any stand-alone dispute resolution service. We believe the
proposal for an information gathering mechanism contained in the previous

section is consistent with the maintenance of confidentiality.

In the time available to us we have not had an opportuni sider fully w\v&
the position should be regarding the adjudication o Iprovisiond vew

is that, because the adjudication option would, fo which %

be a substitute for the court system and wotil & be w

rights of appeal are provided for), adju

e binding (subjectto ever
lica ings to the
public and the determinations in able in the %{ asthe
judgments or orders of the x@t e very | 4

\ mination should be
publicly available.
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